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Dear Sir/Madam,

Further to the pre-notification information you submitted to the Competition and State Aid
Directorate ("CSA") of the EFTA Surveillance Authority, by letter dated 3 July 2015
(Document No 764038), and the meeting between representatives of the Norwegian
authorities and CSA of 9 September 2015, I have set out below CSA's preliminary
conclusions regarding the pre-notified measure. The measure in question relates to the
Ministry of Children, Equality and Social Inclusion's compensation for the pension costs
of three foundations which provided child welfare services in Rogaland County.

Having assessed the information, CSA has come to the preliminary conclusion that the
pre-notified measure does not involve state aid since the three foundations in question do
not constitute 'undertakings' within the meaning of Article 61(l) of the EEA Agreement.

In accordance Article 61(l) of the EEA Agreement, the state aid rules generally only
apply where the recipient is an 'undertaking'. The Court of Justice has consistently
defined undertakings as entities engaged in an economic activity, regardless of their legal
status and the way in which they are financed.l Any activity consisting in offering goods
and/or services in a given market is an economic activity within the meaning of the
competition rules. However, Article 61(1) does not apply where entities exercise state
prerogatives or provide non-economic services of social general interest (SSGD on the
basis of solidarity.

The fact that a public entity is obliged by law to offer a certain service to its inhabitants is
not a decisive criterion for the service in question to be regarded as non-economic, but it
can, among other elements, be considered to provide an indication. The decisive factor is
whether the entity offers goods or services in competition with others on a market, which
in turn depends on how the service is organised, financed or structured by the particular
municipality, county authority or State. Moreover, according to the EFTA Court's
jurisprudence, the specific circumstances under which an activity is performed must be

taken into account in order to assess whether the national authorities are providing a

rJudgment'tnPavlov andOthers, C-180/98 to C-184/98, EU:C:2000:428,paragraph74.
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service as an economic activity or whether they are fulfilling their duties towards their
population.2

In Norway, no private operators can set up commercial child welfare centres, unless they
have a contract with the State for the provision of those services. The services are
inherently provided by the State for the benefit of its population, either through private
operators (commercial or non-profit) that bid for contracts or through public institutions.
Moreover, pursuant to the Norwegian rules goveming child welfare institutions, the
institutions have coercive powers, which means that any child residing in the institution
may be subject to coercive treatment under certain conditions fixed by law. [n light of the
sensitive nature of the services provided by the child welfare institutions and the powers
entrusted to them, they are subject to strict rules and supervision by the State.

It is CSA's understanding that the child welfare contracts were opened up for competition
in 2009 in order to ensure better and more efficient use of state resources. According to
the Court of Justice, the introduction of competition between service providers as a
management tool designed to keep costs under control does not imply that the EU
competition rules will be applicable.3

In light of the above considerations, it appears that the child welfare institutions at issue
can be excluded from classification as 'undertakings', within the meaning of Article 61(l)
of the EEA Agreement, on the ground of them exercising state prerogatives and/or
providing non-economic social services on the basis of solidarity

This is a letter concluding the pre-notification contacts in the case at hand in accordance
with paragraph 16 of the Authority's Guidelines on Best Practice for the conduct of state
aid control procedures. It represents CSA's informal preliminary assessment, and it is as

such not binding on the Authority. The Norwegian authorities remain free to notifu the
measure to the Authority should they deem it necessary to obtain a formal decision on the
measure pursuant to Article 4 of Part II of Protocol 3 to the Surveillance and Court
Agreement.

Yours faithfully,

Competition and State Aid Directorate

2 CaseE-5107 Private Barnehagers Landsforbund v ESA [2008] EFTA Ct. Rep 62,paragraphs 80-82.
3 Judgment in AOK Bundesverband, C-264/01, C-306/01, C-354101 and C-355/01, EU:C:2004:150, para-
graph 56.
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